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§216.1 Purpose and scope.

(a) This part sets forth the process
that the Forest Service will use to en-
sure adequate notice and an oppor-
tunity for comment from the public,
Tribal, State and local governments,
and other Federal agencies with re-
spect to the formulation in Forest
Service directives of standards, cri-
teria, and guidelines applicable to For-
est Service programs. Nothing in this
Part restricts the Forest Service from
providing additional public participa-
tion opportunities, including public
hearings, where appropriate.

(b) This part applies to the formula-
tion in Forest Service directives of
standards, criteria, and guidelines ap-
plicable to Forest Service programs.
This part does not apply to Forest
Service directives pertaining to law en-
forcement and investigations; per-
sonnel matters; procurement; adminis-
trative support activities such as budg-
et and finance; business operations;
and activities undertaken by the For-
est Service on behalf of other Federal
agencies. To the extent that any other
part in this chapter of the Code of Fed-
eral Regulations requires greater op-
portunities for the public to partici-
pate with respect to policymaking or
the issuance of directives than are re-
quired by this part, the other Part
shall be controlling.

§216.2 Definition.

Directive means the contents of the
Forest Service Manual and Forest
Service Handbooks issued as described
at 36 CFR 200.4(c).

[85 FR 2864, Jan. 16, 2020]

§216.3 Notice and an opportunity for
public comment.

(a) Prior to issuing a final directive
subject to this part, the Forest Service
shall:

(1) Provide notice to the public of a
proposed directive or interim directive
and provide an opportunity to submit
comments during a comment period of
not less than 30 days in accordance
with the requirements this section;
and,

(2) Review, consider and respond to
timely comments received.

39

Pt. 218

(b) Notices required by paragraph (a)
of this section shall:

(1) Be published on a schedule for
proposed directives and interim direc-
tives maintained by the Forest Service
in a centralized repository on the For-
est Service website.

(2) Provide a physical mailing ad-
dress and an internet address or simi-
lar online resource for submitting com-
ments.

(c) Notices of final directives shall be
published on a schedule on the Forest
Service website.

[83 FR 13649, March 30, 2018, as amended at 85
FR 2864, Jan. 16, 2020]

§216.4 Interim directives.

Upon a finding of good cause that an
exigency exists, an interim directive
may be effective in advance of pro-
viding notice and an opportunity for
public comment. As described in §216.3,
opportunity will be given for public
comment before the interim directive
is made final. The basis for the deter-
mination that good cause exists for the
issuance of an interim directive shall
be published at the time the directive
is issued.
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Pub. L. 113-79.

SOURCE: 78 FR 18497, Mar. 27, 2013, unless
otherwise noted.

Subpart A—General Provisions

§218.1 Purpose and scope.

This subpart establishes a
predecisional administrative review
(hereinafter referred to as ‘‘objection’’)
process for proposed actions of the For-
est Service concerning projects and ac-
tivities implementing land and re-
source management plans documented
with a Record of Decision or Decision
Notice, including proposed authorized
hazardous fuel reduction projects as de-
fined in the Healthy Forests Restora-
tion Act of 2003 (HFRA). The objection
process is the sole means by which ad-
ministrative review of qualifying
projects.

(a) This subpart A provides the gen-
eral provisions of the objection process,
including who may file objections to
proposed projects and activities, the re-
sponsibilities of the participants in an
objection, and the procedures that
apply for review of the objection.

(b) Subpart B of this part includes
provisions that are specific to proposed
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projects and activities implementing
land and resource management plans
documented with a Record of Decision
or Decision Notice, except those au-
thorized under the HFRA.

(c) Subpart C of this part includes
provisions that are specific to proposed
hazardous fuel reduction projects au-
thorized under the HFRA.

§218.2 Definitions.

The following definitions apply to
this part:

Address. An individual’s or organiza-
tion’s current physical mailing ad-
dress. An email address alone is not
sufficient.

Authorized hazardous fuel reduction
project. A hazardous fuel reduction
project authorized by the Healthy For-
ests Restoration Act of 2003 (HFRA).

Decision notice (DN). A concise writ-
ten record of a responsible official’s de-
cision when an environmental assess-
ment and a finding of no significant
impact (FONSI) have been prepared (36
CFR 220.3). The draft decision notice
made available pursuant to §218.7(b)
will include a draft FONSI unless an
environmental impact statement is ex-
pected to be prepared.

Entity. For purposes of eligibility to
file an objection (§218.5), an entity in-
cludes non-governmental organiza-
tions, businesses, partnerships, state
and local governments, Alaska Native
Corporations, and Indian Tribes.

Environmental assessment (EA). A con-
cise public document for which a Fed-
eral agency is responsible that provides
sufficient evidence and analysis for de-
termining whether to prepare an envi-
ronmental impact statement (EIS) or a
finding of no significant impact
(FONSI), aids an agency’s compliance
with the National Environmental Pol-
icy Act (NEPA) when no EIS is nec-
essary, and facilitates preparation of a
statement when one is necessary (40
CFR 1508.9(a)).

Environmental impact statement (EILS).
A detailed written statement as re-
quired by Section 102(2)(C) of the Na-
tional Environmental Policy Act
(NEPA) of 1969 (40 CFR 1508.11).

Forest Service line officer. The Chief of
the Forest Service or a Forest Service
official who serves in the direct line of
command from the Chief.
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Lead objector. For an objection sub-
mitted with multiple individuals and/
or entities listed, the individual or en-
tity identified to represent all other
objectors for the purposes of commu-
nication, written or otherwise, regard-
ing the objection.

Name. The first and last name of an
individual or the complete name of an
entity. An electronic username is in-
sufficient for identification of an indi-
vidual or entity.

National Forest System land. All lands,
waters, or interests therein adminis-
tered by the Forest Service (36 CFR
251.51).

Newspaper(s) of record. Those prin-
cipal newspapers of general circulation
annually identified in a list and pub-
lished in the FEDERAL REGISTER by
each regional forester to be used for
publishing notices of projects and ac-
tivities implementing land manage-
ment plans.

Objection. The written document filed
with a reviewing officer by an indi-
vidual or entity seeking predecisional
administrative review of a proposed
project or activity implementing a
land management plan, including pro-
posed HFRA-authorized hazardous fuel
reduction projects, and documented
with an environmental assessment or
environmental impact statement.

Objection filing period. The period fol-
lowing publication of the legal notice
in the newspaper of record of an envi-
ronmental assessment and draft Deci-
sion Notice, or final environmental im-
pact statement and draft Record of De-
cision, for a proposed project or activ-
ity during which an objection may be
filed with the vreviewing officer
(§218.7(c)(2)(iii) and §218.6(a) and (b)).
When the Chief is the responsible offi-
cial the objection period begins fol-
lowing publication of a notice in the
FEDERAL REGISTER (§218.7(c)(2)(iii)).
The objection filing period closes at
11:59 p.m. in the time zone of the re-
ceiving office on the last day of the fil-
ing period (§218.6(a)).

Objection process. The procedures es-
tablished in this subpart for
predecisional administrative review of
proposed projects or activities imple-
menting land management plans, in-
cluding proposed HFRA-authorized
hazardous fuel reduction projects.
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Objector. An individual or entity fil-
ing an objection who submitted written
comments specific to the proposed
project or activity during scoping or
other opportunity for public comment.
The use of the term ‘‘objector’ applies
to all persons or entities who meet eli-
gibility requirements associated with
the filed objection (§218.5).

Record of decision (ROD). A document
signed by a responsible official record-
ing a decision that was preceded by
preparation of an environmental im-
pact statement (EIS) (see 40 CFR
1505.2).

Responsible official. The Agency em-
ployee who has the authority to make
and implement a decision on a pro-
posed action subject to this part.

Specific written comments. Written
comments are those submitted to the
responsible official or designee during
a designated opportunity for public
participation (§218.5(a)) provided for a
proposed project. Written comments
can include submission of tran-
scriptions or other notes from oral
statements or presentation. For the
purposes of this rule, specific written
comments should be within the scope
of the proposed action, have a direct
relationship to the proposed action,
and must include supporting reasons
for the responsible official to consider.

§218.3 Reviewing officer.

(a) The reviewing officer is the U.S.
Department of Agriculture (USDA) or
Forest Service official having the dele-
gated authority and responsibility to
review an objection filed under this
part. For project or activity proposals
made below the level of the Chief, the
reviewing officer is the Forest Service
line officer at the next higher adminis-
trative level above the responsible offi-
cial, or the respective Associate Dep-
uty Chief, Deputy Regional Forester,
or Deputy Forest Supervisor with the
delegation of authority relevant to the
provisions of this part. When a project
or activity proposal is made by the
Chief, the Secretary of Agriculture or
Under Secretary, Natural Resources
and Environment is the reviewing offi-
cer.

(b) The reviewing officer determines
procedures to be used for processing ob-
jections when the procedures are not
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specifically described in this part, in-
cluding, to the extent practicable, such
procedures as needed to be compatible
with the administrative review proc-
esses of other Federal agencies, when
projects are proposed jointly. Such de-
terminations are not subject to further
administrative review.

§218.4 Proposed projects and activi-
ties not subject to objection.

Proposed projects and activities are
not subject to objection when no time-
ly, specific written comments regard-
ing the proposed project or activity
(see §218.2) are received during any des-
ignated opportunity for public com-
ment (see §218.5(a)). The responsible of-
ficial must issue a statement in the
Record of Decision or Decision Notice
that the project or activity was not
subject to objection.

§218.5 Who may file an objection.

(a) Individuals and entities as defined
in §218.2 who have submitted timely,
specific written comments regarding a
proposed project or activity that is
subject to these regulations during any
designated opportunity for public com-
ment may file an objection. Oppor-
tunity for public comment on a draft
EIS includes request for comments dur-
ing scoping, the 40 CFR 1506.10 com-
ment period, or other public involve-
ment opportunity where written com-
ments are requested by the responsible
official. Opportunity for public com-
ment on an EA includes during scoping
or any other instance where the re-
sponsible official seeks written com-
ments.

(b) Federally-recognized Indian
Tribes and Alaska Native Corporations
are also eligible to file an objection
when specific written comments as de-
fined in §218.2 are provided during Fed-
eral-Tribal consultations.

(c) Comments received from an au-
thorized representative(s) of an entity
are considered those of the entity only.
Individual members of that entity do
not meet objection eligibility require-
ments solely on the basis of member-
ship in an entity. A member or an indi-
vidual must submit timely, specific
written comments independently in
order to be eligible to file an objection
in an individual capacity.
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(d) When an objection lists multiple
individuals or entities, each individual
or entity must meet the requirements
of paragraph (a) of this section. If the
objection does not identify a lead ob-
jector as required at §218.8(d)(3), the re-
viewing officer will delegate the first
eligible objector on the list as the lead
objector. Individuals or entities listed
on an objection that do not meet eligi-
bility requirements will not be consid-
ered objectors. Objections from individ-
uals or entities that do not meet the
requirements of paragraph (a) of this
section will not be accepted and will be
documented as such in the objection
record.

(e) Federal agencies may not file ob-
jections.

(f) Federal employees who otherwise
meet the requirements of this subpart
for filing objections in a non-official
capacity must comply with Federal
conflict of interest statutes at 18
U.S.C. 202-209 and with employee ethics
requirements at 5 CFR part 2635. Spe-
cifically, employees must not be on of-
ficial duty nor use Government prop-
erty or equipment in the preparation
or filing of an objection. Further, em-
ployees must not use or otherwise in-
corporate information unavailable to
the public, such as Federal agency doc-
uments that are exempt from disclo-
sure under the Freedom of Information
Act (5 U.S.C. 552(b)).

§218.6 Computation of time periods.

(a) Computation. All time periods are
computed using calendar days, includ-
ing Saturdays, Sundays, and Federal
holidays. However, when the time pe-
riod expires on a Saturday, Sunday, or
Federal holiday, the time is extended
to the end of the next Federal working
day as stated in the legal notice (11:59
p.m. in the time zone of the receiving
office for objections filed by electronic
means such as email or facsimile).

(b) Starting date. The day after publi-
cation of the legal notice required by
§218.7(c) is the first day of the objec-
tion-filing period.

(c) Publication date. The publication
date of the legal notice of the EA or
final EIS in the newspaper of record or,
when the Chief is the responsible offi-
cial, the FEDERAL REGISTER, is the ex-
clusive means for calculating the time
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to file an objection. Objectors may not
rely on dates or timeframe information
provided by any other source.

(d) Extensions. Time extensions are
not permitted except as provided at
paragraph (a) of this section, and
§218.26(b).

§218.7 Giving notice of objection proc-
ess for proposed projects and activi-
ties subject to objection.

(a) In addition to the notification re-
quired in paragraph (c) of this section,
the responsible official must disclose
during scoping and in the EA or EIS
that the proposed project or activity is:

(1) A hazardous fuel reduction project
as defined by the HFRA, section 101(2),
that is subject to subparts A and C of
this part, or

(2) A project or activity imple-
menting a land management plan and
not authorized under the HFRA, that is
subject to subparts A and B of this
part.

(b) The responsible official must
promptly make available the final EIS
or the EA, and a draft Record of Deci-
sion (ROD) or draft Decision Notice
(DN) and Finding of No Significant Im-
pact (FONSI), to those who have re-
quested the documents or are eligible
to file an objection in accordance with
§218.5(a).

(c) Upon distribution, legal notice of
the opportunity to object to a proposed
project or activity must be published
in the applicable newspaper of record
identified as defined in §218.2 for the
National Forest System unit. When the
Chief is the responsible official, notice
must be published in the FEDERAL REG-
ISTER. The legal notice or FEDERAL
REGISTER notice must:

(1) Include the name of the proposed
project or activity, a concise descrip-
tion of the draft decision and any pro-
posed land management plan amend-
ments, name and title of the respon-
sible official, name of the forest and/or
district on which the proposed project
or activity will occur, instructions for
obtaining a copy of the final EIS or EA
and draft ROD or DN as defined in
§218.2, and instructions on how to ob-
tain additional information on the pro-
posed project or activity.

(2) State that the proposed project or
activity is subject to the objection
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process pursuant to 36 CFR part 218;
identify whether the special procedures
of subpart B or subpart C of this part
are applicable; and include the fol-
lowing:

(i) Name and address of the reviewing
officer with whom an objection is to be
filed. The notice must specify a street,
postal, fax, and email address, the ac-
ceptable format(s) for objections filed
electronically, and the reviewing offi-
cer’s business hours for those filing
hand-delivered objections.

(ii) A statement that objections will
be accepted only from those who have
previously submitted specific written
comments regarding the proposed
project during scoping or other des-
ignated opportunity for public com-
ment in accordance with §218.5(a). The
statement must also specify that issues
raised in objections must be based on
previously submitted timely, specific
written comments regarding the pro-
posed project unless based on new in-
formation arising after designated op-
portunities.

(iii) A statement that the publication
date of the legal notice in the news-
paper of record or FEDERAL REGISTER
notice is the exclusive means for calcu-
lating the time to file an objection (see
§§218.26(a) and 218.32(a)), and that those
wishing to object should not rely upon
dates or timeframe information pro-
vided by any other source. A specific
date must not be included in the no-
tice.

(iv) A statement that an objection,
including attachments, must be filed
(regular mail, fax, email, hand-deliv-
ery, express delivery, or messenger
service) with the appropriate reviewing
officer (see §§218.3 and 218.8) within 30
days of the date of publication of the
legal notice for the objection process if
the proposal is an authorized hazardous
fuel reduction project, or within 45
days if the proposal is otherwise a
project or activity implementing a
land management plan. The statement
must also describe the evidence of
timely filing in §218.9.

(v) A statement describing the min-
imum content requirements of an ob-
jection (see §218.8(d)) and identify that
incorporation of documents by ref-
erence is permitted only as provided
for at §218.8(b).



§218.8

(d) Within 4 calendar days of the date
of publication of the legal notice in the
newspaper of record or, when applica-
ble, the FEDERAL REGISTER, a digital
image of the legal notice or FEDERAL
REGISTER publication, or the exact text
of the notice, must be made available
on the Web. Such postings must clearly
indicate the date the notice was pub-
lished in the newspaper of record or
FEDERAL REGISTER, and the name of
the publication.

(e) Through notice published annu-
ally in the FEDERAL REGISTER, each re-
gional forester must advise the public
of the newspaper(s) of record utilized
for publishing legal notice required by
this part.

§218.8 Filing an objection.

(a) Objections must be filed with the
reviewing officer in writing. All objec-
tions are available for public inspec-
tion during and after the objection
process.

(b) Incorporation of documents by
reference is not allowed, except for the
following list of items that may be ref-
erenced by including date, page, and
section of the cited document, along
with a description of its content and
applicability to the objection. All
other documents must be included with
the objection.

(1) All or any part of a Federal law or
regulation.

(2) Forest Service directives and land
management plans.

(3) Documents referenced by the For-
est Service in the proposed project EA
or EIS that is subject to objection.

(4) Comments previously provided to
the Forest Service by the objector dur-
ing public involvement opportunities
for the proposed project where written
comments were requested by the re-
sponsible official.

(c) Issues raised in objections must
be based on previously submitted spe-
cific written comments regarding the
proposed project or activity and attrib-
uted to the objector, unless the issue is
based on new information that arose
after the opportunities for comment.
The burden is on the objector to dem-
onstrate compliance with this require-
ment for objection issues (see para-
graph (d)(6) of this section).
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(d) At a minimum, an objection must
include the following:

(1) Objector’s name and address as de-
fined in §218.2, with a telephone num-
ber, if available;

(2) Signature or other verification of
authorship upon request (a scanned sig-
nature for electronic mail may be filed
with the objection);

(3) When multiple names are listed on
an objection, identification of the lead
objector as defined in §218.2.
Verification of the identity of the lead
objector must be provided upon request
or the reviewing officer will designate
a lead objector as provided in §218.5(d);

(4) The name of the proposed project,
the name and title of the responsible
official, and the name(s) of the na-
tional forest(s) and/or ranger district(s)
on which the proposed project will be
implemented;

(5) A description of those aspects of
the proposed project addressed by the
objection, including specific issues re-
lated to the proposed project; if appli-
cable, how the objector believes the en-
vironmental analysis or draft decision
specifically violates law, regulation, or
policy; suggested remedies that would
resolve the objection; supporting rea-
sons for the reviewing officer to con-
sider; and

(6) A statement that demonstrates
the connection between prior specific
written comments on the particular
proposed project or activity and the
content of the objection, unless the ob-
jection concerns an issue that arose
after the designated opportunity(ies)
for comment (see paragraph (c) of this
section).

§218.9 Evidence of timely filing.

(a) It is the objector’s responsibility
to ensure timely filing of a written ob-
jection with the reviewing officer.
Timeliness must be determined by the
following indicators:

(1) The date of the U.S. Postal Serv-
ice postmark for an objection received
before the close of the fifth business
day after the objection filing period;

(2) The agency’s electronically gen-
erated posted date and time for email
and facsimiles;



Forest Service, USDA

(3) The shipping date for delivery by
private carrier for an objection re-
ceived before the close of the fifth busi-
ness day after the objection filing pe-
riod; or

(4) The official agency date stamp
showing receipt of hand delivery.

(b) For emailed objections, the send-
er should receive an automated elec-
tronic acknowledgement from the
agency as confirmation of receipt. If
the sender does not receive an auto-
mated acknowledgment of receipt of
the objection, it is the sender’s respon-
sibility to ensure timely filing by other
means.

§218.10 Objections set aside from re-
view.

(a) The reviewing officer must set
aside and not review an objection when
one or more of the following applies:

(1) Objections are not filed in a time-
ly manner (see §§218.7(¢c)(2)(v) and
218.9).

(2) The proposed project is not sub-
ject to the objection procedures in
§§218.1, 218.4, 218.20, and 218.31.

(3) The individual or entity did not
submit timely and specific written
comments regarding the proposed
project or activity during scoping or
another designated opportunity for
public comment (see §218.5(a)).

(4) Except for issues that arose after
the opportunities for comment, none of
the issues included in the objection are
based on previously submitted specific
written comments and the objector has
not provided a statement dem-
onstrating a connection between the
comments and objection issues (see
§§218.8(c) and 218.8(d)(6)).

(6) The objection does not provide
sufficient information as required by
§218.8(d)(5) and (6) for the reviewing of-
ficer to review.

(6) The objector withdraws the objec-
tion.

(7) An objector’s identity is not pro-
vided or cannot be determined from the
signature (written or electronically
scanned) and a reasonable means of
contact is not provided (see §218.8(d)(1)
and (2)).

(8) The objection is illegible for any
reason, including submissions in an
electronic format different from that
specified in the legal notice.
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(9) The responsible official cancels
the objection process underway to re-
initiate the objection procedures at a
later date or withdraw the proposed
project or activity.

(b) The reviewing officer must give
prompt written notice to the objector
and the responsible official when an ob-
jection is set aside from review and
must state the reasons for not review-
ing the objection. If the objection is set
aside from review for reasons of illegi-
bility or lack of a means of contact,
the reasons must be documented and a
copy placed in the objection record.

§218.11 Resolution of objections.

(a) Meetings. Prior to the issuance of
the reviewing officer’s written re-
sponse, either the reviewing officer or
the objector may request to meet to
discuss issues raised in the objection
and potential resolution. The reviewing
officer has the discretion to determine
whether adequate time remains in the
review period to make a meeting with
the objector practical, the appropriate
date, duration, agenda, and location for
any meeting, and how the meeting will
be conducted to facilitate the most
beneficial dialogue; e.g., face-to-face
office meeting, project site visit, tele-
conference, video conference, etc. The
responsible official should be a partici-
pant along with the reviewing officer
in any objection resolution meeting.
Meetings are not required to be noticed
but are open to attendance by the pub-
lic, and the reviewing officer will de-
termine whether those other than ob-
jectors may participate.

(b) Reviewing officer’s response to ob-
jections. (1) A written response must set
forth the reasons for the response, but
need not be a point-by-point response
and may contain instructions to the re-
sponsible official, if necessary. In cases
involving more than one objection to a
proposed project or activity, the re-
viewing officer may consolidate objec-
tions and issue one or more responses.

(2) No further review from any other
Forest Service or USDA official of the
reviewing officer’s written response to
an objection is available.
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§218.12 Timing of project decision.

(a) The responsible official may not
sign a ROD or DN subject to the provi-
sions of this part until the reviewing
officer has responded in writing to all
pending objections (see §218.11(b)(1)).

(b) The responsible official may not
sign a ROD or DN subject to the provi-
sions of this part until all concerns and
instructions identified by the review-
ing officer in the objection response
have been addressed.

(c) When no objection is filed within
the objection filing period (see §§218.26
and 218.32):

(1) The reviewing officer must notify
the responsible official.

(2) Approval of the proposed project
or activity documented in a ROD in ac-
cordance with 40 CFR 1506.10, or in a
DN may occur on, but not before, the
fifth business day following the end of
the objection filing period.

(d) When a proposed project or activ-
ity is not subject to objection because
no timely, specific written comments
regarding the proposal were received
during a designated opportunity for
public comment (see §218.4), the ap-
proval of a proposed project or activity
documented in a ROD must be in ac-
cordance with 40 CFR 1506.10 and 36
CFR 220.5(g), and the approval of a pro-
posed project or activity documented
in a DN must be made in accordance
with 36 CFR 220.7(c) and (d).

§218.13 Secretary’s authority.

(a) Nothing in this section shall re-
strict the Secretary of Agriculture
from exercising any statutory author-
ity regarding the protection, manage-
ment, or administration of National
Forest System lands.

(b) Projects and activities proposed
by the Secretary of Agriculture or the
Under Secretary, Natural Resources
and Environment, are not subject to
the procedures set forth in this part.
Approval of projects and activities by
the Secretary or Under Secretary con-
stitutes the final administrative deter-
mination of the U.S. Department of
Agriculture.

§218.14 Judicial proceedings.

(a) The objection process set forth in
this subpart fully implements Con-
gress’ design for a predecisional admin-
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istrative review process. These proce-
dures present a full and fair oppor-
tunity for concerns to be raised and
considered on a project-by-project
basis. Individuals and groups must
structure their participation so as to
alert the local agency officials making
particular land management decisions
of their positions and contentions.

(b) Any filing for Federal judicial re-
view of a decisions covered by this sub-
part is premature and inappropriate
unless the plaintiff has exhausted the
administrative review process set forth
in this part (see 7 U.S.C. 6912(e) and 16
U.S.C. 6515(¢)).

§218.15 Information
quirements.

The rules of this part specify the in-
formation that objectors must provide
in an objection to a proposed project
(see §218.8). As such, these rules con-
tain information collection require-
ments as defined in 5 CFR part 1320.
These information requirements are as-
signed OMB Control Number 0596-0172.

§218.16 Effective dates.

(a) Effective dates for HFRA-authorized
projects. (1) Provisions of this part that
are applicable to hazardous fuel reduc-
tion projects authorized under the
HFRA are in effect as of March 27, 2013
for projects where scoping begins on or
after this date.

(2) Hazardous fuel reduction project
proposals under the HFRA for which
public scoping began prior to March 27,
2013 may use the predecisional objec-
tion procedures posted at hAttp:/
www.fs.fed.us/objections.

(3) Hazardous fuel reduction project
proposals that are re-scoped with the
public or re-issued for notice and com-
ment after March 27, 2013 are subject to
this part.

(b) Effective dates for non-HFRA-au-
thorized projects. (1) Project proposals
with public scoping completed, but
that have not had legal notice pub-
lished. The applicable provisions of
this part are in effect as of March 27,
2013 where public scoping was pre-
viously initiated for project proposals,
but legal notice of the opportunity to
comment has not yet been published;
unless scoping or other public notifica-
tion of the project (e.g. Schedule of

collection re-
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Proposed Actions) has clearly indi-
cated the project to be under the
former 36 CFR part 215 appeal process.

(2) Project proposals which have legal
notice published, but a Decision Notice
or Record of Decision has not been
signed. If a Decision Notice or Record
of Decision is signed within 6 months
of March 27, 2013, it will be subject to
the 36 CFR part 215 appeal process. If
the Decision Notice or Record of Deci-
sion is to be signed more than 6 months
beyond March 27, 2013, the project pro-
posal will be subject to the require-
ments of this part. In this case, the re-
sponsible official will notify all inter-
ested and affected parties who partici-
pated during scoping or provided spe-
cific written comment regarding the
proposed project or activity during the
comment period initiated with a legal
notice that the project proposal will be
subject to the predecisional objection
regulations at 36 CFR part 218. All in-
terested and affected parties who pro-
vided written comment as defined in
§218.2 during scoping or the comment
period will be eligible to participate in
the objection process.

(3) Project proposals are subject to
the requirements of this part when ini-
tial public scoping, re-scoping with the
public, or re-issuance of notice and
comment begins on or after March 27,
2013.

Subpart B—Provisions Specific to
Project-Level Proposals Not
Authorized Under Healthy For-
ests Restoration Act

§218.20 Applicability and scope.

This subpart includes provisions that
are specific to proposed projects and
activities implementing land and re-
source management plans and docu-
mented with a Record of Decision or
Decision Notice, except those author-
ized under the Healthy Forests Res-
toration Act (HFRA). The sections of
this subpart must be considered in
combination with the general provi-
sions of subpart A of this part for the
full complement of regulatory direc-
tion pertaining to predecisional admin-
istrative review of the applicable
projects and activities.
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§218.21 Emergency situations.

(a) Authority. The Chief and the Asso-
ciate Chief of the Forest Service are
authorized to make the determination
that an emergency situation exists as
defined in this section.

(b) Emergency situation definition. A
situation on National Forest System
(NFS) lands for which immediate im-
plementation of a decision is necessary
to achieve one or more of the fol-
lowing: Relief from hazards threat-
ening human health and safety; mitiga-
tion of threats to natural resources on
NF'S or adjacent lands; avoiding a loss
of commodity value sufficient to jeop-
ardize the agency’s ability to accom-
plish project objectives directly related
to resource protection or restoration.

(c) Determination. The determination
that an emergency situation exists
shall be based on an examination of the
relevant information. During the con-
sideration by the Chief or Associate
Chief, additional information may be
requested from the responsible official.
The determination that an emergency
situation does or does not exist is not
subject to administrative review under
this part.

(d) Implementation. When it is deter-
mined that an emergency situation ex-
ists with respect to all or part of the
proposed project or activity, the pro-
posed action shall not be subject to the
predecisional objection process and im-
plementation may proceed as follows:

(1) Immediately after notification
(see 36 CFR 220.7(d)) when the decision
is documented in a Decision Notice
(DN).

(2) Immediately after complying with
the timeframes and publication re-
quirements described in 40 CFR
1506.10(b)(2) when the decision is docu-
mented in a Record of Decision (ROD).

(e) Notification. The responsible offi-
cial shall identify any emergency situ-
ation determination made for a project
or activity in the notification of the
decision (see 36 CFR 220.5(g) and
220.7(d)).

§218.22 Proposed projects and activi-
ties subject to legal notice and op-
portunity to comment.

The legal notice and opportunity to
comment procedures of this subpart
apply only to:



§218.23

(a) Proposed projects and activities
implementing land management plans
for which an environmental assessment
(EA) is prepared;

(b) Proposed projects and activities
implementing land management plans
for which a draft or supplemental envi-
ronmental impact statement (EIS) is
prepared and notice and comment pro-
cedures are governed by 40 CFR parts
1500 through 1508;

(c) Proposed amendments to a land
management plan that are included as
part of a proposed project or activity
covered in paragraphs (a) or (b) of this
section which are applicable only to
that proposed project or activity;

(d) A proposed project or activity for
which a supplemental or revised EA or
EIS is prepared based on consideration
of new information or changed cir-
cumstances; and

(e) Proposed research activities to be
conducted on National Forest System
land for which an EA or EIS is pre-
pared.

§218.23 Proposed projects and activi-
ties not subject to legal notice and
opportunity to comment.

The legal notice and opportunity to
comment procedures of this subpart do
not apply to:

(a) Any project or activity categori-
cally excluded from documentation in
an environmental assessment or envi-
ronmental impact statement.

(b) Proposed land management plans,
plan revisions, and plan amendments
that are subject to the objection proc-
ess set out in 36 CFR part 219, subpart
B;

(c) Proposed plan amendments asso-
ciated with a project or activity where
the amendment applies not just to the
particular project or activity but to all
future projects and activities (see 36
CFR 219.59(b));

(d) Proposed projects and activities
not subject to the provisions of the Na-
tional Environmental Policy Act and
the implementing regulations at 40
CFR parts 1500 through 1508 and 36 CFR
part 220;

(e) Determinations by the responsible
official, after consideration of new in-
formation or changed circumstances,
that a correction, supplement, or revi-
sion of the EA or EIS is not required;
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(f) Rules promulgated in accordance
with the Administrative Procedure Act
(5 U.S.C. 551 et seq.) or policies and pro-
cedures issued in the Forest Service
Manual and Handbooks (36 CFR part
216); and

(g) Proposed hazardous fuel reduction
projects authorized under the Healthy
Forests Restoration Act.

[78 FR 18497, Mar. 27, 2013, as amended at 79
FR 44293, July 31, 2014]

§218.24 Notification of opportunity to
comment on proposed projects and
activities.

(a) Responsible official.
sible official shall:

(1) Provide legal notice of the oppor-
tunity to comment on a proposed
project or activity implementing a
land management plan.

(2) Determine the most effective tim-
ing and then publish the legal notice of
the opportunity to comment as pro-
vided for in paragraph (c)(2) of this sec-
tion.

(3) Promptly provide notice about the
proposed project or activity to any in-
dividual or entity who has requested it
and to those who have participated in
planning for that project.

(4) Accept all written comments on
the proposed project or activity as pro-
vided for in §218.25(a)(4).

(b) Content of legal notice. All legal
notices shall include the following:

(1) The title and brief description of
the proposed project or activity.

(2) A general description of the pro-
posed project or activity’s location
with sufficient information to allow
the interested public to identify the lo-
cation.

(3) When applicable, a statement that
the responsible official is requesting an
emergency situation determination or
it has been determined that an emer-
gency situation exists for the proposed
project or activity as provided for in
§218.21.

(4) For a proposed project or activity
to be analyzed and documented in an
environmental assessment (EA), a
statement that the opportunity to
comment ends 30 days following the
date of publication of the legal notice
in the newspaper of record (see
§218.25(a)(2)); as newspaper publication

The respon-
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dates may vary, legal notices shall not
contain the specific date.

(5) For a proposed project or activity
that is analyzed and documented in a
draft environmental impact statement
(EIS), a statement that the oppor-
tunity to comment ends 45 days fol-
lowing the date of publication of the
notice of availability (NOA) in the
FEDERAL REGISTER (see §218.25(a)(2)).
The legal notice must be published
after the NOA and contain the NOA
publication date.

(6) A statement that only those who
submit timely and specific written
comments regarding the proposed
project or activity during a public
comment period established by the re-
sponsible official are eligible to file an
objection.

(7) The responsible official’s name,
title, telephone number, and addresses
(street, postal, facsimile, and email) to
whom comments are to be submitted
and the responsible official’s office
business hours for those submitting
hand-delivered comments (see
§218.25(a)(4)(ii)).

(8) A statement indicating that for
objection eligibility each individual or
representative from each entity sub-
mitting timely and specific written
comments regarding the proposed
project or activity must either sign the
comments or verify identity upon re-
quest.

(9) The acceptable format(s) for elec-
tronic comments.

(10) Instructions on how to obtain ad-
ditional information on the proposed
project or activity.

(c) Publication. (1) Through notice
published annually in the FEDERAL
REGISTER, each Regional Forester shall
advise the public of the newspaper(s) of
record used for publishing legal notices
required by this part.

(2) Legal notice of the opportunity to
comment on a proposed project or ac-
tivity shall be published in the applica-
ble newspaper of record identified in
paragraph (c)(1) of this section for each
National Forest System unit. When the
Chief is the responsible official, notice
shall also be published in the FEDERAL
REGISTER. The publication date of the
legal notice in the newspaper of record
is the exclusive means for calculating
the time to submit written comments
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on a proposed project or activity to be
analyzed and documented in an EA.
The publication date of the NOA in the
FEDERAL REGISTER is the exclusive
means for calculating the time to sub-
mit written comments on a proposed
project or activity that is analyzed and
documented in a draft EIS.

(3) Within 4 calendar days of the date
of publication of the legal notice in the
newspaper of record or, when applica-
ble, the FEDERAL REGISTER, a digital
image of the legal notice or FEDERAL
REGISTER publication, or the exact text
of the notice, must be made available
on the Web. Such postings must clearly
indicate the date the notice was pub-
lished in the newspaper of record or
FEDERAL REGISTER, and the name of
the publication.

§218.25 Comments on
projects and activities.

(a) Opportunity to comment. (1) Time
period for submission of comments—

(i) Comments on a proposed project
or activity to be documented in an en-
vironmental assessment shall be ac-
cepted for 30 days beginning on the
first day after the date of publication
of the legal notice.

(i1) Comments on a proposed project
or activity to be documented in an en-
vironmental impact statement shall be
accepted for a minimum of 45 days be-
ginning on the first day after the date
of publication in the FEDERAL REG-
ISTER of the notice of availability of
the draft EIS.

(iii) Comments. It is the responsibility
of all individuals and organizations to
ensure that their comments are re-
ceived in a timely manner as provided
for in paragraph (a)(4) of this section.

(iv) Extension. The time period for the
opportunity to comment on a proposed
project or activity to be documented
with an environmental assessment
shall not be extended.

(2) Computation of the comment period.
The time period is computed using cal-
endar days, including Saturdays, Sun-
days, and Federal holidays. However,
when the time period expires on a Sat-
urday, Sunday, or Federal holiday,
comments shall be accepted until the
end of the next Federal working day
(11:59 p.m. in the time zone of the re-
ceiving office for comments filed by

proposed
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electronic means such as email or fac-
simile).

(3) Requirements. To be eligible to
submit an objection, individuals and
entities must have provided the fol-
lowing during the comment period:

(i) Name and postal address. Email
address in addition is recommended but
not required.

(ii) Title of the proposed project or
activity.

(iii) Specific written comments as de-
fined in §218.2 regarding the proposed
project or activity, along with sup-
porting reasons.

(iv) Signature or other verification of
identity upon request and identifica-
tion of the individual or entity who au-
thored the comment(s). For comments
listing multiple entities or multiple in-
dividuals, a signature or other means
of verification must be provided for the
individual authorized to represent each
entity and for each individual in the
case of multiple names. A scanned sig-
nature or other means of verifying the
identity of the individual or entity rep-
resentative may be used for electroni-
cally submitted comments.

(v) Individual members of an entity
must submit their own comments to
establish personal eligibility; com-
ments received on behalf of an entity
are considered as those of the entity
only.

(4) Evidence of timely submission.
When there is a question about timely
submission of comments, timeliness
shall be determined as follows:

(i) Written comments must be post-
marked by the Postal Service, emailed,
faxed, or otherwise submitted (for ex-
ample, express delivery service) by
11:59 p.m. in the time zone of the re-
ceiving office on the 30th calendar day
following publication of the legal no-
tice for proposed projects or activities
to be analyzed and documented in an
EA or the 45th calendar day following
publication of the NOA in the FEDERAL
REGISTER for a draft EIS.

(ii) Hand-delivered comments must
be time and date imprinted at the cor-
rect responsible official’s office by the
close of business on the 30th calendar
day following publication of the legal
notice for proposed projects or activi-
ties to be analyzed and documented in
an EA or the 45th calendar day fol-
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lowing publication of the NOA in the
FEDERAL REGISTER for a draft EIS.

(iii) For emailed comments, the send-
er should normally receive an auto-
mated electronic acknowledgment
from the agency as confirmation of re-
ceipt. If the sender does not receive an
automated acknowledgment of the re-
ceipt of the comments, it is the send-
er’s responsibility to ensure timely re-
ceipt by other means.

(b) Consideration of comments. (1) The
responsible official shall consider all
written comments submitted in com-
pliance with paragraph (a) of this sec-
tion.

(2) All written comments received by
the responsible official shall be placed
in the project file and shall become a
matter of public record.

§218.26 Objection time periods.

(a) Time to file an objection. Written
objections, including any attachments,
must be filed with the reviewing officer
within 45 days following the publica-
tion date of the legal notice of the EA
or final EIS in the newspaper of record
or the publication date of the notice in
the FEDERAL REGISTER when the Chief
is  the responsible official (see
§218.7(c)). It is the responsibility of ob-
jectors to ensure that their objection is
received in a timely manner.

(b) Time for responding to an objection.
The reviewing officer must issue a
written response to the objector(s) con-
cerning their objection(s) within 45
days following the end of the objection
filing period. The reviewing officer has
the discretion to extend the time for up
to 30 days when he or she determines
that additional time is necessary to
provide adequate response to objec-
tions or to participate in resolution
discussions with the objector(s).

Subpart C—Provisions Specific to
Proposed Projects Authorized
Under the Healthy Forests Res-
toration Act

§218.30 Applicability and scope.

This subpart includes provisions that
are specific to proposed hazardous fuel
reduction projects documented with a
Record of Decision or Decision Notice,
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and authorized under the Healthy For-
ests Restoration Act (HFRA). The sec-
tions of this subpart must be consid-
ered in combination with the general
provisions of subpart A of this part for
the full complement of regulatory di-
rection pertaining to predecisional ad-
ministrative review of the applicable
projects and activities.

§218.31 Authorized hazardous fuel re-
duction projects subject to objec-
tion.

(a) Only authorized hazardous fuel re-
duction projects as defined by the
HFRA, section 101(2), occurring on Na-
tional Forest System land that have
been analyzed in an EA or EIS are sub-
ject to this subpart. Authorized haz-
ardous fuel reduction projects proc-
essed under the provisions of the HFRA
are not subject to the requirements in
subpart B of this part.

(b) When authorized hazardous fuel
reduction projects are approved con-
temporaneously with a plan amend-
ment that applies only to that project,
the objection process of this subpart
applies to both the plan amendment
and the project.

§218.32 Objection time periods.

(a) Time to file an objection. Written
objections, including any attachments,
must be filed with the reviewing officer
within 30 days following the publica-
tion date of the legal notice of the EA
or final EIS in the newspaper of record
or the publication date of the notice in
the FEDERAL REGISTER when the Chief
is  the responsible official (see
§218.6(c)). It is the responsibility of ob-
jectors to ensure that their objection is
received in a timely manner.

(b) Time for responding to an objection.
The reviewing officer must issue a
written response to the objector(s) con-
cerning their objection(s) within 30
days following the end of the objection
filing period.

PART 219—PLANNING

Subpart A—National Forest System Land
Management Planning
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AUTHORITY: 5 U.S.C. 301; 16 U.S.C. 1604, 1613.

SOURCE: 77 FR 21260, Apr. 9, 2012, unless
otherwise noted.

Subpart A—National Forest System
Land Management Planning

§219.1 Purpose and applicability.

(a) This subpart sets out the planning
requirements for developing, amend-
ing, and revising land management
plans (also referred to as plans) for
units of the National Forest System
(NFS), as required by the Forest and
Rangeland Renewable Resources Plan-
ning Act of 1974, as amended by the Na-
tional Forest Management Act of 1976
(16 U.S.C. 1600 et seq.) (NFMA). This
subpart also sets out the requirements
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